1

ELECTRICITY MARKET
REFORM
WILL WE MAKE IT IN TIME?

March 2018

2

ELECTRICIT Y MARKET REFORM. WILL WE MAKE IT IN TIME?
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the assistance of the Euro pean Union
under the EU4Energy Initiative and
with the support of the International
Renaissance Foundation.
This publication was issued in the framework of the Project on Increasing
the Civil Society Impact on Monitoring and Policy Dialogue on Energy and
Related Sector Reforms in Accordance with the Implementation of the
Association Treaty. The contents of this publication are the responsibility
of DIXI GROUP NGO, as well as Civil Network OPORA, All-Ukrainian
NGO “Energy Association of Ukraine”, Resource & Analysis Center
“Society and Environment”, Association “European-Ukrainian Energy
Agency”. The contents of this publication can under no circumstances
be regarded as reflecting the position of the European Union and/or the
International Renaissance Foundation.
The EU4Energy Initiative includes all EU support aimed at improving
energy supply, energy security and interconnections, as well as at
promoting energy efficiency and renewable energy sources in the Eastern
Partnership countries – Azerbaijan, Belarus, Armenia, Georgia, the
Republic of Moldova and Ukraine. The EU provides this support through
financing projects and programs that promote the reform of energy
markets and reduce national energy dependence and consumption. In
the longer term, the energy supply will become more reliable, transparent
and affordable, thus reducing the energy deficit and lowering the cost
of electricity bills for both citizens and the private sector. For more
information, visit: www.EU4Energy.eu www.EU4Energy.eu
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NEW LAW
NEW MARKET MOD EL
ON 13 APRIL 2017 THE VERKHOVNA RADA OF UKRAINE ADOPTED THE LAW OF UKRAINE ON
THE ELECTRICITY MARKET. BY ADOPTING THIS LAW UKRAINE HAS DECIDED TO ABANDON
THE EXISTING MODEL OF “SINGLE BUYER-SELLER” OF ELECTRICITY, WHOSE FUNCTIONS
ARE DISCHARGED BY SE ENERGORYNOK, WHILE PRICES ARE REGULATED BY THE NATIONAL
ENERGY AND PUBLIC UTILITIES REGULATORY COMMISSION (NEURC), IN FAVOR OF THE
COMPETITIVE LIBERALIZED MODEL ENVISAGED BY THE THIRD ENERGY PACKAGE OF THE EU.
On 13 April 2017 the Verkhovna Rada of Ukraine
adopted the Law of Ukraine On the Electricity
Market. By adopting this Law Ukraine has decided
to abandon the existing model of “single buyerseller” of electricity, whose functions are discharged
by SE Energorynok, while prices are regulated by
the National Energy and Public Utilities Regulatory
Commission (NEURC), in favor of the competitive
liberalized model envisaged by the Third Energy
Package of the EU. The market model borrowed by
Ukraine is the basis for the European energy space
and is based on a number of segments, namely: the
market of direct contracts, the day-ahead market,
the intra-day market and the balancing market, the
ancillary services market.
It should be noted that this is already the second
attempt to reform the electricity market in recent
years. In October 2013 the Verkhovna Rada of Ukraine
adopted the Law On the Principles of Functioning of
the Electricity Market in Ukraine1, which proposed
a similar market model and basically met the
requirements of the Second Energy Package of the
EU. However, the document was not accepted and
carried out by the Government and the Regulator,
and was abolished with the adoption of a new Law
On the Electricity Market.
The adoption of the Law On the Electricity Market
was preceded by considerable work. Before it
was drafted the Committee on Fuel and Energy
Complex of the Verkhovna Rada of Ukraine received
more than 1,100 amendments and proposals2
that were considered, voted and partially taken
into account3. Experts from the Secretariat of the
Energy Community were actively involved in the
work on the draft Law. Considerable work was done
by the Ukrainian specialists – lawyers, engineers,
economists. A fruitful work was made by the group
headed by the Chairman of the Subcommittee on
1 http://zakon.rada.gov.ua/go/663-18

Electricity of the Parliamentary Committee on Fuel
and Energy Complex, Nuclear Policy and Nuclear
Safety Lev Pidlisetskyi.
The adopted Law provides for two years of preparatory
period during which all market segments and a
transition period should be introduced, whereupon a
new market will start to operate.
The Law provides for organizational measures for the
certification of the Transmission System Operator
(SE NEC Ukrenergo), unbundling of regional power
distribution and supply companies (oblenergo) into
distribution system operators and providers. On the
basis of SE Energorynok, the Market Operator and
the Guaranteed Buyer will be created and allocated
(Energorynok will continue to exist as a legal “shell”
for collecting old debts and will be further liquidated).
The Transmission System Operator will discharge
the following functions: transmission of electricity
through high-voltage networks, dispatching,
balancing market operator, ancillary services market
operator, settlement administrator, commercial
metering administrator.
To discharge the above functions, software must
be purchased, which estimated development and
testing time can reach 24 months. Ukrenergo issued
an invitation to participate in the tender for the
supply of software and hardware to launch a new
market yet on 19 September 20174, however taking
into account the lack of the approved market rules
and the code of commercial metering Ukrenergo was
forced several times to delay the disclosure of tender
proposals.
The Law of Ukraine On the Electricity Market came
into force after it was signed by the President
of Ukraine and published on 11 June 2017.
Implementation of the Law provides for a number
of key measures to be implemented and can be
divided into phases.

2 http://w1.c1.rada.gov.ua/pls/zweb2/webproc34?id=&pf3511=58829
&pf35401=420036
3 http://w1.c1.rada.gov.ua/pls/zweb2/webproc34?id=&pf3511=58829
&pf35401=421033

4 https://ua.energy/wp-content/uploads/2017/03/Zaproshennya-douchasti-v-torgah-19.09.2017.pdf
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MEASURES AND PHASES OF THE
ELECTRICITY MARKET REFORM IN
UKRAINE
Preparing for the transition to a new model of the
electricity market has very little time during which
more than 100 regulatory acts of secondary legislation
shall be developed and adopted5, organizational
and structural transformations made, software
purchased and tested, and so on. Accordingly, year
2018 will be decisive for the reform, as it will show
whether there are actual preparations for a widescale transformation of the energy market.

SECONDARY LEGISLATION
NEURC which is responsible for the development and
adoption of most secondary legislation took an active
part in preparing the draft regulatory acts of previous
year 2017, but public hearings of some of them were
postponed due to the absence of the Regulator’s
quorum. Only at the end of 2017, when the quorum
is resumed, NEURC in its temporary composition
approved a number of licensing conditions of
conducting business activities for the entities of a
new model of the electricity market. They include
licensing conditions of conducting business activities
for the supply of electric energy to the consumer6,
licensing conditions of conducting business activities
for discharging the functions of the market operator7,
licensing conditions of conducting business activities
for the production of electric energy8, licensing
conditions of conducting business activity for the
resale of electric energy (trader’s activity)9, licensing
conditions of conducting business activities for
distribution of electric energy10, licensing conditions
of conducting business activities for discharging the
functions of a guaranteed buyer11.
In February 2018 the public hearings were held
to discuss key draft instruments of secondary
legislation12, namely: the Market Rules, the DayAhead and Intra-Day Market Rules, the Code of the
Transmission System, the Code of the Distribution
System, the Code of Commercial Metering, the
Rules of Restriction Management, and the Procedure
for Allocation of Throughput Capacity of Interstate
5 http://kc.er.gov.ua/index.php/main/get_file/294
6 http://zakon5.rada.gov.ua/rada/show/v1469874-17
7 http://zakon.rada.gov.ua/laws/show/v1466874-17
8 http://zakon3.rada.gov.ua/rada/show/v1467874-17
9 http://zakon0.rada.gov.ua/rada/show/v1468874-17

Crossings, the Methodology of Forming a Fee
for Connection to the Transmission System and
Distribution Systems.
The aforementioned draft documents have a large
number of suggestions and comments, which led to
active discussions among market participants and
stakeholders. On the one part, a significant number
of amendments testify to the interest and activity of
stakeholders, and on the other part, it may indicate
the ambiguity of some provisions (improper quality)
of draft regulations. We also note that due to the lack
of time NEURC simultaneously discussed various
draft instruments of secondary legislation13, which
did not allow the stakeholders to participate in the
discussion of all draft regulations.
It should be noted that key instruments of secondary
legislation, according to the Law On the Electricity
Market, should be approved by the Regulator by 11
March 2018.
On 15 September 2017, that is 5 months after the
Law is adopted, the Coordination Center for the
introduction of a new electricity market started to
work under the leadership of Vice Prime Minister of
Ukraine Volodymyr Kistion and acting Chairman of
the Committee of the Verkhovna Rada of Ukraine
on Fuel and Energy Complex, Nuclear Policy and
Nuclear Safety Oleksandr Dombrovskyi14. At present,
the work of the Coordination Center has already
gained momentum: monthly meetings are held, the
schedule of the introduction of a new model of the
market is monitored, the actions between relevant
ministries are coordinated.
Despite considerable efforts, it should be noted that
the Coordination Center has difficulties in agreeing
the draft law on the peculiarities of debt repayment
for electricity generated in the wholesale electricity
market. The draft law had to be submitted to the
Verkhovna Rada for consideration within three
months after the Law On the Electricity Market came
into force, but coordination of the positions of the
Ministry of Finance of Ukraine and the Ministry of
Energy and Coal Industry of Ukraine has been lasting
five months already. The Ministry of Energy and Coal
Industry of Ukraine proposes to replace the excise
tax charged to the state budget with the target
surplus to cover debts and proposes a number of
mechanisms for covering debts by attracting funds
from the state budget and/or bonds of the internal
loan. The Ministry of Finance proposes to introduce a
target surplus to the electricity price for gradual debt

11 http://zakon0.rada.gov.ua/rada/show/v1471874-17

13 http://www.nerc.gov.ua/index.php?news=7315, http://www.
nerc.gov.ua/index.php?news=7316, http://www.nerc.gov.ua/index.
php?news=7317

12 http://www.nerc.gov.ua/index.php?news=7316

14 http://kompek.rada.gov.ua/news/main_news/73227.html

10 http://zakon5.rada.gov.ua/rada/show/v1470874-17
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repayment and objects the coverage of debts from
the state budget.
The draft resolution of the Government on the
support to producers of combined heat and power
at thermal power stations is also at the phase of
long-term coordination15. The document had to be
approved by the Government last year, but as of the
end of February 2018 the resolution has not yet been
adopted.
The draft resolution envisages that temporary
support of the producer of combined heat and power
at thermal power stations is provided by introducing
a government regulated price of electricity produced
at such thermal power stations for the period of
reconstruction and/or modernization and return of
the funds raised for this purpose, but no later than
the deadline – until 1 July 2024.
To discuss and elaborate comments and proposals
as to draft resolutions of NEURC the Project
Office with working subgroups subordinated to
the Coordination Center was created. The office
is working on draft regulatory acts that were
promulgated in December 2017: On Approval of the
Code of the Transmission System16, On Approval of
the Code of Distribution Systems17, On Approval of
the Methodology (Procedure) for the Formation of a
Fee for Connection to the Transmission System and
Distribution Systems18, On Approval of the Market
Rules19, On Approval of the Day-Ahead and Intra-Day
Market Rules20, On Approval of the Retail Electricity
Market Rules21, On Approval of the Procedure for the
Development, Submission, Approval, Publication
of the Distribution System Operator’s Compliance
Program, the Report on the Implementation Thereof
and Approval of the Authorized Compliance Officer22,
On Approval of the Code of Commercial Metering23.
Four consultants were selected on a competitive basis
on the matters of wholesale market; introduction
of retail market; finance; hardware and software
support of system operator and market operator.
The consultant on the matters of legal support was
not selected as of the end of February 2018.
15 http://mpe.kmu.gov.ua/minugol/control/uk/publish/article?art_
id=245258953&cat_id=167475
16 http://www.nerc.gov.ua/?id=30089
17 http://www.nerc.gov.ua/?id=30088
18 http://www.nerc.gov.ua/?id=30090

It should be noted that contracts with consultants
were concluded already after the deadline for
submission of comments and suggestions to
the above-mentioned draft regulatory acts, and
therefore, the revision of these projects is likely to
take place after their adoption by way of making
amendments.

PROCUREMENT OF SOFTWARE
A new market model suggests that balancing and
ancillary services markets, the day-ahead and intraday markets start functioning on 1 July 2019. To
introduce these markets, it is necessary to purchase
and test the software.
The software procurement process of Ukrenergo
and Energorynok is currently on the starting blocks.
Energorynok expects to procure the software
outsourcing services needed to operate the dayahead and the intra-day markets. It is also planned to
procure the hardware required for the organization
of the market operation. The opening of tender
proposals for the delivery and implementation of
hardware and software for Ukrenergo should take
place on 16 March 201824.

LIQUIDATION OF INDEBTEDNESS ON
THE WHOLESALE MARKET
An important element of the transition phase of
preparing for a new market is resolution of the debt
problem, minimizing cross-subsidization, and proper
regulation.
The Law provides that prior to the commencement of
functioning of a new electricity market, the Regulator
should ensure that there is no cross-subsidization
between different categories of consumers, but
no significant reduction in the amount of crosssubsidization is observed. For example, when
calculating the wholesale market prices for February
2018, the amount of subsidy certificates makes up
more than UAH 3.8 billion per month25.
Moreover, last year NEURC adopted Resolution
No. 972 of 27 July 2017, which changed the rate of
return on the assets base – one of the key elements
of incentive based rate formation. Thus, for new and
old assets of oblenergo a single rate of return of
12.5% was set26.
With such changes, taking into account the very high

19 http://www.nerc.gov.ua/?id=30081
20 http://www.nerc.gov.ua/?id=30082
21 http://www.nerc.gov.ua/?id=29933

24 https://ua.energy/wp-content/uploads/2018/02/Zaproshennya-douchasti-v-torgah-16.02.2017.pdf

22 http://www.nerc.gov.ua/data/filearch/Proekty/poekty_oznaky_regulatornyh_aktiv/2017/pr_271/pr_271_25.07.2017.pdf

25 http://www.nerc.gov.ua/data/filearch/postanovy/2018/p0125d-2018.pdf

23 http://www.nerc.gov.ua/?id=30042

26 http://zakon.rada.gov.ua/laws/show/v0972874-17
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estimation of the cost of assets of oblenergo27, the
regulatory base, there are reasonable doubts that the
owners of oblenergo will be interested in investing
in the modernization and renewal of the networks.
Given the low interest rate on new assets (below
the discount rate of the National Bank of Ukraine,
which is 17% as of 02.03.201828), the attractiveness
of investing in the modernization of oblenergo
networks will remain low, along with a large increase
in the revenue of oblenergo at the expense of high
rate of return on old assets.

Industry of Ukraine has already announced the
competitive selection of independent members of
the Supervisory Board of SE NEC Ukrenergo31. At the
same time, the formation of the Supervisory Board
of Ukrenergo until the completion of corporatization
of the company creates the risk of passing one more
round of composition upgrade. Ukrenergo, in its
turn, hopes that the formation of the Supervisory
Board will be completed by the end of spring 2018.

Applying the incentive based regulation rate of
12.5% to old and new assets will lead to a significant
increase in the cost of electricity distribution that
will be included in the final rate for consumers.
According to oblenergo’s calculations published on
its official sites, the cost of electricity distribution
(transmission) will increase somewhere more than
3 times29, and the final rate for the second class
of voltage (industrial consumers) will sometimes
increase by more than 30%.

One of the most important tasks of this year is
oblenergo unbundling – separation of activities for
distribution from those for electricity supply.

In case of applying a regulatory rate of return of
12.5% to the old assets base the rate of industrial
consumers will increase once again and, accordingly,
a cross-subsidization between industry and the
public will raise that will be a significant barrier to
the introduction of a (new) electricity market.

CERTIFICATION OF THE TRANSMISSION
SYSTEM OPERATOR
Last year, the Regulator approved the Procedure for
Certification of the Transmission System Operator,
according to which corporatization and compliance
with the requirements of the Third Energy Package
for asset ownership are the key requirements.
On 22 November 2017 the Cabinet of Ministers
of Ukraine adopted a decision to start the
corporatization process of SE NEC Ukrenergo by
transforming it into a private joint-stock company
(PrJSC) with 100% state-owned shares30.
At the same time, according to the managers of
Ukrenergo, certification is likely to be conducted
not earlier than at the end of 2018, and the
deadline provided by the Law for submitting by
the Transmission System Operator a request for
certification to the Regulator will be omitted.
At the same time, the Ministry of Energy and Coal
27 http://www.nerc.gov.ua/data/filearch/Materialy_
zasidan/2017/31.01.2017/p14_31-01-2017.pdf
28 https://bank.gov.ua/control/uk/publish/article?art_id=53647
29 http://www.voe.com.ua/consumers/incentive_regulation/obgovorennya-proektu-taryfiv-na-rozpodil-peredachu-ta-postachannya-0
30 https://ua.energy/osnovni-podiyi/uryad-uhvalyv-rishennya-propochatok-korporatyzatsiyi-nek-ukrenergo/

OBLENERGO UNBUNDLING

The Law On the Electricity Market allows for
oblenergo unbundling 18 months, but already 7
months after entry into force, that is on 11 January
2018 NEURC should receive information on the
implemented measures from oblenergo, the number
of consumers connected to the distribution system
of which exceeds 100,000.
Newly created business entities supplying electricity
to consumers shall no later than 11 June 2018 receive
a license for the supply of electric energy. Within
two years upon receipt of a license for the supply
of electric energy, oblenergo will act as a provider
of universal services in the assigned territory.
During this time, the Government should develop a
mechanism and launch a competition for a “universal
service provider” who would start to operate after
June 2020.
Unfortunately, there are great doubts that the
reorganization will take place in the coming months.
Moreover, the lack of information on steps to
unbundle oblenergo raises questions about the
implementation of Articles 62, 63, 64 of the Law,
which will enter into force on 11 June 2018.
31 http://mpe.kmu.gov.ua/minugol/control/uk/publish/article?art_
id=245265601&cat_id=245196754
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CONCLUSIONS
Taking into account large scope of legal, technical
and organizational measures to be taken for the
implementation of the Law of Ukraine On the
Electricity Market, the temporary absence of
NEURC’s quorum and the delay in the establishment
of the Coordination Center for the introduction of a
new electricity market have negatively affected the
implementation of the reform.
In September-December 2017 NEURC approved the
first regulatory acts on types of licensing activities
in the electricity market and published draft major
market rules and network codes, the final adoption
of which is scheduled on March 2018.
Taking into account the conceptual comments made
by the stakeholders on draft rules and codes, there is
a high probability that even if adopted, their revision
will be delayed for an unidentified period of time.
Concerns about the delay in the deadlines are
also due to the fact that the selection of the first
consultants from the Czech Republic and Slovakia
to help implement the model of a new market,
the launch of working groups and subgroups of the
Project Office of the Coordination Center on the
discussion of key market rules and codes took place
after the development, promulgation and expiration
of the period for the submission of the proposals and
comments to the aforementioned regulatory acts.
The terms of corporatization of Ukrenergo remain an
important issue, especially considering statements
of the company’s management that its certification
will be carried out not earlier the end of 2018.

At the same time, the Ministry of Energy and
Coal Industry of Ukraine has already announced
a competition for the position of independent
members of the Supervisory Board of SE NEC
Ukrenergo. At the same time, one should take into
account the risk that the newly formed Supervisory
Board after corporatization of the company, that is
its transformation into a private joint-stock company
(PJSC), may be changed again.
Thus, from among the total scope of measures to
be taken in order to implement a new model of
electricity market one can already identify the key
problem areas:
-

Presence of unsettled debts on the operating
electricity market and delay in submission
to the Verkhovna Rada of Ukraine of a draft
law on the peculiarities of debt repayment
for electricity generated on the wholesale
electricity market;

-

Lack of the progress in the liquidation
of cross-subsidization between different
categories of consumers;

-

Uncertainty
about
Oblenergo’s
unbundling and delay in taking measures
of corporatization of NEC Ukrenergo and
gaining the status of certified transmission
system operator;

-

Significant time required for preparing and
procurement of software and hardware to
launch a new market.

